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The Money Laundering (Prevention) (Amendment) Act, 2020

I Assent,
-
Governor- G(.’neﬂ/
......... ((,( BG (..., 2020
ANTIGUA AND BARBUDA

THE MONEY LAUNDERING (PREVENTION) (AMENDMENT) ACT, 2020
No. 14 of 2020

AN ACT to amend the Money Laundering (Prevention) Act 1996, No. 9 of 1996 and for other
incidental and connected purposes.

ENACTED by the Parliament of Antigua and Barbuda as follows —

1. Short title
This Act may be cited as The Money Laundering (Prevention) (Amendment) Act, 2020

2. Interpretation
In this Act “the principal Act” means the Money Laundering (Prevention) Act 1996, No. 9 of 1996
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virtual assets or instruments enabling control over virtual assets; and (v) participation in and
provision of financial services related to an issuer’s offer and/or sale of a virtual asset. |

“unexplained wealth order” means an order made under section 20H of the Act.” |

4. Amendment of Section 3 — Offence of money laundering

Section 3 of the principal Act is amended by renumbering it as subsection (1) and inserting the
following subsection thereafter:

“(2) Where a person is being prosecuted under subsection (1), it shall not be necessary for the
prosecutor to prove that there has been a criminal conviction in relation to the property involved.”

5. Amendment of Section 5A — Facilitation of money laundering

Section SA of the principal Act is amended by repealing and replacing paragraphs (a) and (b) with
the following:

“(a) on summary conviction —

(i) if an individual, to a fine not exceeding two hundred thousand dollars ($200,000) or to
imprisonment for a term not exceeding six months or to both;

(ii) if a body corporate, to a fine not exceeding five hundred thousand dollars ($500,000)
or two times the value of the proceeds generated by the offence, whichever amount is
greater.”

(b) on conviction on indictment—

(i) if an individual, to a fine not exceeding one million dollars ($1,000,000) or to
imprisonment for a term not exceeding seven (7) years, or to both;

(i) If a body corporate, to a fine not exceeding five million dollars ($5,000,000) or an
amount equivalent to three times the market value of proceeds generated by the offence,
whichever amount is greater.”

6. Amendment to Section 5B — Participation in a criminal investigation

Section 5B(1) of the principal Act is amended by repealing subparagraphs (i) and (ii) thereof and
replacing these with the following:

“(1) on summary conviction —

(A) if an individual, to a fine not exceeding two hundred thousand dollars ($200,000) or
to imprisonment for a term not exceeding two years or to both;
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“(3) Where a financial institution forms a suspicion of money laundering or terrorist
financing and reasonably believes that performing the customer due diligence
process will tip off the customer, the financial institution may forego the customer
due diligence process and instead file a suspicious activity report under section 13.”

(d) by inserting immediately after subsection (3) a new subsection (4) as follows —

“(4) A person who commits an offence under this section is liable on summary
conviction to a fine not exceeding eight hundred thousand dollars ($800,000) or to
imprisonment for a term not exceeding three years, or to both;

9. Amendment to Section 11A — Powers of the Director of the ONDCP
Section 11A of the principal Act is amended as follows:

(a) in paragraph (c) by repealing the word “to” appearing after the words “financial
institution” and replacing this with the word “or”;

(b) in paragraph (h) —

(i) by deleting the word “and” at end of subparagraph (i)(a), and replacing this with
the word “or”;

(i) by inserting the word *; and” at the end of subparagraph (1)(b);
(iii) by inserting a new subparagraph (i)(c) as follows —
“(¢) information on all financial transaction or activity with those accounts.”
(c) by inserting immediately after paragraph (h) the following new paragraph —

“(i) shall create training requirements and standards and provide AML/CFT training
for non-profit organizations and charities registered under the Companies Act or the
Friendly Societies Act, which shall, inter alia, also include business transaction
record-keeping under those Acts and suspicious activity reporting obligations under
the Prevention of Terrorism Act 2005.”

10. Imsertion of Section 12E — Approval of certain officers
The principal Act is amended by inserting after section 12C the following new sections —
“12E. Approval of certain officers

(1) No person shall be appointed as compliance officer of a financial institution
unless the Supervisory Authority gives its approval of the person as a fit and proper
person to hold the position of compliance officer.
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“(b) that a financial institution forthwith produce to the Director of the ONDCP or other law
enforcement agency all customer due diligence information and correspondence obtained by the
financial institution and any information on business transaction conducted by or for the defendant
with the financial institution during such period before or after the date of the order as the Judge

directs.”
13. Amendment to Section 17 — Other measures to avoid money laundering
Section 17 of the principal Act is repealed and replaced with the following:

“17. (1) A person who has been convicted of an offence, whether in Antigua and Barbuda or
elsewhere, and sentenced to a term of imprisonment of twelve months or more may not be eligible
or licensed to carry on the business of a financial institution.

(2) A person ineligible under subsection (1) shail not be eligible to be a director or officer of a
financial institution.

(3) Every financial institution shall maintain a policy setting out fit and proper criteria for the
selection of a director or officer.

(4) No person shall hold or continue in a management position of a financial institution unless
he or she satisfies the fit and proper criteria set out in the regulations.”

14. Amendment to Section 17B — Powers and authority
Section 17B of the principal Act is amended -
(a) by repealing subsection (2) and replacing it with the following:

“(2) A financial institution that fails to comply with the requests made pursuant to subsection
(1) commits an offence and is liable on summary conviction:—

(a) if an individual, to a fine not exceeding $100,000 or to imprisonment for a term not
exceeding six (6) months;

(b) if a body corporate, to a fine not exceeding $500,000.00,

but the financial institution may, before the deadline for producing the documents requested under
subsection (1), apply to the High Court for an Order exempting it from producing them.”

(b) by inserting immediately after subsection (2) the following new subsections as follows -

“(2A) The obligation of the financial institution to comply with the request of the Supervisory
Authority under subsection (1) shall subsist unless the financial institution makes a successful
application to the High Court to exempt it from producing the documents,

(2B) The Supervisory Authority may request the Regulator to take appropriate measures to
compel compliance with the request under subsection (1).”
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(b) by inserting after subsection (1B) a new subsection as follows —

“(1C) The defendant or a person affected by a freeze order may apply to the High
Court to vary or discharge the order.”

(c) by inserting after subsection (9) the following new subsections:

“(10) The Director of the ONDCP may apply to the Court prior to the expiration of
the freeze order for an extension of the order.

(11) An application to extend a freeze order shall be accompanied by evidence on
affidavit given by the authorised officer stating the reasons why the extension is
needed.

(12) The Court may grant an order extending the period for which a freeze order is to
remain as it considers reasonable in all the circumstances.”

18. Amendment to Section 19A — Procedure for dealing with freeze order application
Section 19A of the principal Act is amended as follows —
(a) by repealing subsection (2) and replacing it as follows —

“(2) Where a freeze order is made upon the basis that —

(a) the defendant has been charged or is about to be charged with a money laundering
offence;

(b) the defendant is suspected of having engaged in money laundering activity; or
(c) the defendant is being investigated in relation to a money laundering offence

the freeze order will cease to have effect upon being discharged by the Court or on the
expiration of a period specified in the order unless by that time the defendant has been
charged with a money laundering offence, or an application for a civil forfeiture order, or a
civil proceeds assessment order, or an unexplained wealth order has been filed.”

(b) by inserting the following new subsections after subsection (2) —
“(2A) A freeze order remains in force where:
(a) forfeiture is pending in accordance with section 20(1) or 20(2);
(b) there is a pending application for a civil forfeiture order;
(c) there is a pending application for a civil proceeds assessment order;

(d) there is an unsatisfied civil proceeds assessment order in force against the
person whose money laundering activity formed the basis of the freeze
order;
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(1) The Court in making an unexplained wealth declaration order must be satisfied that there
are reasonable grounds to suspect that —

(a) the respondent owns or is in effective control of the property;

(b) the known sources of the respondent’s lawfully obtained income would have been
insufficient for the purposes of enabling the respondent to obtain the property;
(c) the respondent:
(i) is, or has been, involved in money laundering activity whether in Antigua
and Barbuda or elsewhere; or

(ii) a person connected with the respondent is, or has been, so involved.

(2) Where the Court is satisfied of the conditions in subsection (1), it may make an
unexplained wealth declaration order requiring the respondent to file a declaration and appear
before the Court to answer questions relative to his assets for the Court to decide whether to make

an unexplained wealth order.
(3) The unexplained wealth declaration order shall be served on the respondent.

(4) Where the Court makes an unexplained wealth declaration order, the respondent may
within twenty-eight (28) days of service of the order apply to the Court for the order to be set aside

or discharged.
(5) In making an unexplained wealth declaration order, the Court may order an inter partes
hearing of the matter within fourteen days.

(6) Where an unexplained wealth declaration order is applied for, the Director of the ONDCP
may also apply in the same proceedings for a freeze order in respect of the property under section
19(1)(d) for the purposes of avoiding the risk of any unexplained wealth order that might
subsequently be made being frustrated.

20IL. Unexplained wealth orders

(1) The Director of the ONDCP may apply to the High Court for an unexplained wealth
order requiring a respondent to pay to the Crown an amount assessed by the Court as the
value of the unexplained wealth of the person.

(2) An application under subsection (1) shall be accompanied by —

(a) an affidavit of an authorised officer setting out the reasons why an unexplained
wealth order should be made; and

(b) documents in support of the application.
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(c) all interests in property that the person has, at any time, expended, consumed or
otherwise disposed of (by gift, sale or any other means),

(d) any service, advantage or benefit provided at any time for the person, whether
acquired, disposed of or provided before or after the commencement of this section
and whether within or outside the jurisdiction.

(5) In assessing if there are reasonable grounds for suspecting that the known sources of a
person’s lawfully obtained income would have been insufficient for the purpose of enabling the
person to obtain certain property:

(a) regard is to be had to any mortgage, charge or other kind of security that it is
reasonable to assume was or may have been available to the person for the purposes
of obtaining the property;

(b) it is to be assumed that the person obtained the property for a price equivalent to its
market value;

(c) income is “lawfully obtained” if it is obtained lawfully under the laws of the country
from where the income arises;

(d) “known” sources of the person’s income are the sources of income (whether arising
from employment, assets or otherwise) that are reasonably ascertainable from
available information at the time of the making of the application for the order;

(e) where the person has an interest in other property comprised in a settlement, the
reference to the person obtaining the property is to be taken as if it were a reference
to the person obtaining direct ownership of such share in the settled property as
relates to, or is fairly represented by, that interest.

(6) In assessing the unexplained wealth of a person, the Court is not required to consider any
current or previous wealth of which the applicant for the order has not provided evidence.

(7) The value of anything included as current or previous wealth is:

(a) in the case of wealth that has been expended, consumed or otherwise disposed of —
the greater of:

(i) the value at the time the wealth was acquired, and

(ii) the value immediately before the wealth was expended, consumed or otherwise
disposed of, or

(b) in any other case — the greater of:
(i) the value at the time the wealth was acquired, and

(ii) the value at the time the application for the unexplained wealth order was made.

The Money Laundering (Prevention) (Amendment) Act, 2020
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(6) The absence of a person entitled to be given notice of an unexplained wealth order does
not prevent the High Court from making the order.

(7) The High Court may, when it makes an unexplained wealth order or at any later time,
make any ancillary orders that the Court considers appropriate.

(8) Despite any rules of law, or any practice, relating to hearsay evidence, the High Court
may, for the purposes of an unexplained wealth order, receive evidence of the opinion of:

(a) amember of the Police Force,
(b) an officer of the ONDCP,
(c) an officer of the Customs Division,

who is experienced in the investigation of illegal activities involving plants or drugs, being an
opinion with respect to:

(d) the amount that was the market value at a particular time of a particular kind of plant
or drug, or

(e) the amount, or range of amounts, ordinarily paid at a particular time for the doing of
anything in relation to a particular kind of plant or drug.

20M. Enforcement of order against property under effective control

(1) On the application of the Director of the ONDCP, the High Court must, if of the opinion
that an interest in property is subject to the effective control of a person in relation to
whom the Court has made an unexplained wealth order, make an order delaying that the
interest is available to satisfy the order to the extent that the property is not readily
available for that purpose.

(2) If the High Court declares that an interest in property is available to satisfy an
unexplained wealth order, the order may be enforced against the property to the extent
specified in the declaration.

(3) If application is made for an order under this section:

(a) the Director of the ONDCP must give notice of the application to the person against
whose interest in property the order is sought and to any other person who the
Director has reason to believe may also have an interest in the property to which the
application relates, and

(b) each person to whom notice is given, and any other person who claims an interest in
the property, may appear, and adduce evidence, at the hearing of the application.

(c)
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(3) The High Court must make the order if the Court finds it more probable than not that the
interest in property was an interest of the defendant at the time the evidence, statement or
representation was given or made.

(4) An order may be made even if the interest in property was disposed of after the evidence,
statement or representation was given or made but may not extend to an interest in property if:

(a) the whole or part of that interest was subsequently acquired by a person for
sufficient consideration without knowing, and in circumstances that would not
arouse a reasonable suspicion, that the interest was, at the time of acquisition, serious

crime derived property or illegally acquired property, or
(b) the whole or part of that interest subsequently vested in a person as a result of the
distribution of the estate of a deceased person.

(5) An order may be made despite the terms of any orders previously made by consent.

(6) Notice of an application under this section is to be given to the defendant and any person
having an interest in property to which the application relates and the defendant or person may
appear, and adduce evidence, at the hearing of the application.

(7) The absence of a person entitled to be given notice of an application for an order under
this section does not prevent the Court from making the order.

(8) An application under this section may be made together with an application under

section 20N.

20P. Forfeiture orders, proceeds assessment orders or unexplained wealth orders after
interests in property is not disclosed
(1) This section applies if:
(a) an application for a forfeiture order or proceeds assessment order or unexplained
wealth order is made, and

(b) evidence or a statement or other representation is given or made in proceedings for
the order, or examination proceedings under this Act, by a person against whom the
order is made (the defendant) as to the defendant’s interests in property.

(2) The Director of the ONDCP may apply to the High Court for an order requiring the
defendant to pay to the Crown the value of the whole or part of an interest in property of the
defendant at the time the evidence, statement or representation was given or made, that was not
disclosed in the evidence, statement or representation, if:

(a) the whole or part of that interest was subsequently acquired by a person for
sufficient consideration without knowing, and in circumstances that would not
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(4) There shall be deposited into the Fund all funds and proceeds from:

(a) the sale of property forfeited or sold under this Act or the ONDCP Act;,
(b) payments on a proceeds assessment order under section 20B;

(c) payments on an unexplained wealth order under section 20I;

(d) any other confiscation under this Act;

(e) pecuniary penalties collected on the request of a foreign authority;

(f) any funds paid to the Government by a foreign jurisdiction in respect of forfeiture,
confiscation, civil recovery or an asset sharing agreement as a result of assistance
provided in exercise of powers under section 23 of the Act.

(5) Deductions from the Fund, calculated per deposit, shall be used to defray administrative
expenses, including disbursements for maintenance and realisation of the forfeited property and
thereafter as follows —

(a) disbursements to any foreign authorities entitled to receive payment as a result of
forfeitures or confiscations; thereafter,
(b) 80% of the balance to the Consolidated Fund,

(c) the remainder to be paid into the special fund under the ONDCP Act administered by
the Director of the ONDCP, to be applied for the purposes of the ONDCP.”

23. Insertion of section 23A - 23L
After Section 23 of the principal Act, the following sections are inserted
23A. Application to register foreign forfeiture orders

(1) The Attorney General for Antigua and Barbuda or any person so authorized by him may
pursuant to any mutual legal assistance treaty apply to the Court on behalf of a foreign authority,
to register a foreign forfeiture order (as defined by section 23L) in Antigua and Barbuda.

(2) An application under subsection (1) may be made on an ex parte application to a judge in
chambers.

23B. Conditions for Court to give effect to external orders

(1) The Court shall give effect to a foreign forfeiture order by registering it where it is
satisfied—

(a) the foreign forfeiture order was made consequent on the conviction of the person
named in the order and no appeal is outstanding in respect of that conviction; or

The Money Laundering (Prevention) (Amendment) Act, 2020
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(1) If on an application for the Court to give effect to a foreign forfeiture order by registering
it, the Court decides not to do so, the Attorney General may appeal to the Court of Appeal against
the decision.

(2) If an application is made under subsection 23C(3)or (4) in relation to the cancellation of
the registration of a foreign forfeiture order, the Attorney General or any person affected by the
registration may appeal to the Court of Appeal in respect of the Court’s decision on the
application.

(3) On appeal under subsection (1) or (2), the Court of Appeal may—
(a) confirm or set aside the decision to register; or

(b) direct the Court to register the external order, or so much of it as relates to property
other than to which subsection 23B(1)(c) applies.

23E. Application for an Order Registering a Foreign Registration Order

(1) The Attorney General for Antigua and Barbuda or any person so authorized by him may
pursuant to any mutual legal assistance treaty under which a foreign authority has requested
Antigua and Barbuda to give effect to a foreign restraint order (as defined by section 23L), may
apply to the High Court for an order under section 23F registering the foreign restraint order.

(2) An application for the registration of a foreign restraint order may be made on an ex parte
application to a judge in chambers.

23F. Registering a Foreign Restraint order
(1) Where the Court is satisfied in relation to a foreign restraint order that:
(a) property identified in the order is located in Antigua and Barbuda;

(b) proceedings for an offence have been commenced in the country where the foreign
restraint order was made, and not concluded; or

(c) civil proceedings relating to forfeiture of the property identified in the foreign
restraint order have been commenced but not concluded; and

(d) there is reasonable grounds to suspect that the person named in the order has
benefited from criminal conduct or acquired the property knowing or having
reasonable grounds to suspect that it was derived from criminal conduct or is an
instrumentality, the Court may make an order registering the foreign restraint order
the effect of which shall be to prohibit any specified person from dealing with the
property identified in the foreign restraint order.

(2) A High Court order registering a foreign restraint order—

(a) may make provision—
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(2) If an application is made uynder subsection 4(1), in relation to an order registering a
foreign restraint order or an order under subsection 3(3), the Applicant or any person affecrled by
the order may appeal to the Court of Appeal in respect of the Court’s decision on the application.

(3) On an appeal under subsection (1) or (2), the Court of Appeal may—
(a) confirm the decision; or
(b) make such order as it believes is appropriate.
231. Seizure of property subject to an order registering a foreign restraint L

(1) If an order registering a foreign restraint order is in force, a law enforcement officer may
seize any property which is specified in it to prevent its removal from Antigua and Barbuda.

(2) Property seized under subsection (1) shall be dealt with in accordance with the directions
of the Court which made the order.

23]. Hearsay evidence in restraint proceedings

(1) Evidence shall not be excluded in restraint proceedings on the ground that it is hearsay (of
whatever degree).

(2) For the purposes of subsection (1), restraint proceedings are proceedings—
(a) for an order registering a foreign restraint order;
(b) for the discharge or variation of a restraint order;
(c) on an appeal under subsection 23H.

(3) Nothing in this section affects the admissibility of evidence which is admissible apart
from this section.

23K. Restrictions relating to foreign restraint orders
(1) Where the Court makes an order registering a foreign restraint order—

(a) no distress may be levied against any property which is specified in the order except
with the leave of the Court and subject to any terms the Court may impose; and

(b) if the order applies to a tenancy of any premises, no landlord or other person to
whom rent is payable may exercise a right of forfeiture by peaceable re-entry in
relation to the premises in respect of any failure by the tenant to comply with any
term of condition of the tenancy, except with the leave of the Court and subject to
any terms the Court may impose.

(2) If proceedings are pending before the Court in respect of any property and the Court is
satisfied that a registration order has been applied for or made in respect of the property in the
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the forfeiture of property or for the enforcement of a pecuniary penalty imposed in
criminal or civil proceedings.

(f) “relevant property” is properly in relation to which there are reasonablf: grounds to
believe that it may be needed 1o satisfy a foreign forfeiture order which has been
or which may be made or a foreign restraint order.

(g) “specified property” means property specified in a foreign forfeiture or restraint
order, other than an order that specifies a sum of money.

24. Insertion of section 24A
After section 24 of the principal Act the following is inserted:
“24A. Disposition of Forfeited and Confiscated Property not otherwise provided for

(1) Unless otherwise provided for in law, property forfeited in criminal or civil proceedings
initiated by the Director of the ONDCP under any other Act shall be deemed (o be in the custody
of the Attorney General.

(2) Whenever property is seized subsequent to forfeiture, the Attorney General may:
(a) remove the property to a place designated by him; or

(b) require the Minister of Public Works to take custody of the property and remove it,
if practicable, to an appropriate location for disposition in accordance with law.,

(3) Whenever property is forfeited in criminal or civil proceedings any other Act, and come
within the possession of the Attorney General under section 24A(1) the Attorney General may: —

(a) retain the property for official use or transfer the property to any law enforcement
agency which participated directly in the seizure or forfeiture of the property:

(b) except as provided otherwise in law, sell by public sale any forfeited property;

(c) transfer the forfeited property or the proceeds of the sale of any forfeited property to
any foreign country which participated directly or indirectly in the seizure or
forfeiture of the property, if such a transfer —

() has been agreed by the Prime Minister;

(i) is authorized in an international agreement between Antigua and Barbuda and
the foreign country.
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